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Making a Will

What is a Will?
Most people know that a Will is a 
document which contains your last 
wishes of how your property is to be 
distributed if you die. 

A Will also contains provisions relating 
to the way that your Executor and 
Trustee (see below) carry out the 
wishes in your Will and the powers 
that they have to do that. You can also 
express wishes such as who you would 
like to be the guardian of your children, 
instructions relating to disposal of your 
body and possibly even some final 
comments or thoughts.

What is an Executor and  
what is a Trustee?
The Executor and the Trustee are 
basically the same role. There is a 
technical legal distinction between 
the roles in that an Executor is the 
person who manages your property 
(called your Estate) before the date of 
the Grant of Probate (see below) and 
a Trustee is the person who manages 
your property after that date. 

In almost all cases you will appoint the 
same person or people to be both your 
Executor and your Trustee. 

The job of the Executor and Trustee is 
to make sure that your property is safe 
and secure after you die and to make 
sure that your wishes, as contained in 
your Will, come into effect.

When do I need a Will?
You will always need to have a valid 
Will in place. There are many reasons 
to have a Will, even if you have a small 
Estate, including:

1 to let your family and friends know 
who you want to give your property 
to when you die, who you want to 
be the Executor of the Will and any 
other important wishes

2 in many situations it will be 
necessary to obtain a Grant of 
Probate which is much easier and 
cheaper to do if there is a Will;

3 to avoid disappointing people who 
may not get an inheritance in your 
Estate if you don’t have a Will;

4 to minimise the potential for 
conflict between your family 
members over your Estate when 
you die; and

5 if you have a blended family, 
to protect the interests of your 
children.

In larger Estates, it becomes extremely 
important to have a Will.



Yes, in New South Wales people have 
the right to challenge a Will if they meet 
certain criteria. They must have at least 
one of the following connections to 
you:

1 spouse (including de facto);

2 child;

3 former spouse (or former de facto);

4 a person who was dependent on 
you and either living in your house 
at some point in your life or a 
grandchild of yours; or

5 a person who was in a close 
personal relationship with you.

If the first criteria is met, the court will 
make a decision as to whether it is 
appropriate to vary the Will and make a 
gift in favour of the person challenging 
the Will. In making that decision, the 
court must consider a number of 
variables including:

1 the nature and duration of the 
relationship or connection to you;

2 the nature and extent of any 
obligations or responsibilities owed 
by you to that person;

3 the size of your estate;

4 the financial resources and financial 
needs, both present and future, 
of your beneficiaries against that 
of the person challenging the Will 
(including the resources and needs 
of the spouses of the parties);

5 any physical, intellectual or mental 
disability of any person in the 
proceedings;

6 the age of the person challenging 
the Will;

7 any contribution, whether financial 
or otherwise, by the person 
challenging the Will to your Estate;

8 any provision made for the person 
challenging the Will by you, either 
during your lifetime or in the Will 
itself;

9 any evidence of your intentions 
including evidence of statements 
made by you;

10 whether the person challenging the 
Will has been maintained, either 
wholly or partly, by you;

11 whether any other person is liable 
to support the person challenging 
your Will;

12 the character and conduct of the 
person challenging your Will and 
that of any other beneficiary both 
before and after your death;

13 any relevant Aboriginal or Torres 
Strait Islander customary law; and

14 any other matter the court 
considers relevant.

To limit the risk of someone 
successfully contesting your Will, you 
should obtain advice in relation to the 
best way to prepare and structure your 
Will.

Can someone challenge my Will?

Where can I get more information? How do I make a Will?
Contact Seton Family Lawyers on 02 4397 4797 or hello@setonfamily.law 
and one of our solicitors can answer your questions and 
prepare your Will for you. 
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Power of Attorney

What is a Power of Attorney?
A Power of Attorney is a document 
which gives authority for someone to 
manage your financial and legal affairs 
for you. 

The person appointed to look after 
your affairs is called your Attorney. 
Your Attorney can act for you in a 
number of ways including doing your 
banking for you, talking to important 
organisations for you, signing legal 
documents for you and buying and 
selling property for you.

You can place limits on the Power of 
Attorney. For instance, you can:

1 specify that it only operates if you 
lose capacity or are overseas;

2 limit the time that it operates;

3 limit the property that can be 
bought or sold; and

4 specify that no money can be given 
away by your Attorney.

Who should you appoint as your 
Attorney?
You should appoint someone who:

1 you trust;

2 is responsible with money;

3 has the time and can handle the 
demands of being your Attorney; 
and

4 is happy to act as your Attorney.

Do we need a Power of Attorney if we are 
a married couple?
If you are a married couple you will 
probably have joint bank accounts or 
you may be signatories on each other’s 
separate bank accounts. 
You may even have appointed each 
other as delegates for Centrelink, 
phone and electricity companies and 
various other institutions. 

Even so, it is important to have a Power 
of Attorney, particularly if you own a 
home. If you need to sell your home 
and you are unable to sign the contract 
for sale yourself, your next-of-kin must 
obtain a financial management order 
from the Guardianship Division of the 
NSW Civil & Administrative Tribunal to 
sell your home. 

The process to obtain the financial 
management order is long, and then 
the management is regularly reviewed 
by the NSW Public Trustee & Guardian. 
The home cannot be sold by someone 
else without either the Power of 
Attorney or the financial management 
order.

What if I change my mind after making 
the Power of Attorney? 
A Power of Attorney can be revoked at 
any time after the document is made 
but only if you have capacity (ie. as long 
as you are of sound mind).

Where can I get more information? How do I make a Power of Attorney?
Contact Seton Family Lawyers on 02 4397 4797 or hello@setonfamily.law 
and one of our solicitors can answer your questions and 
prepare your Power of Attorney for you. 
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Appointment of Enduring Guardian

What is an Appointment of Enduring 
Guardian?

An Appointment of Enduring Guardian 
is a document which gives someone 
(your Guardian) the right to make 
medical, care and accommodation 
decisions for you if you are unable to 
make those decisions for yourself. 
An Appointment of Enduring Guardian 
only operates if you do not have mental 
capacity. If you do have capacity, you 
can make your own decisions.

Why do I need an Appointment of 
Enduring Guardian? Can’t my family 
members make those decisions?

Often doctors will listen to family 
members and even accept the 
decisions made by family members 
without requiring you to provide an 
Appointment of Enduring Guardian. 
However, there are four situations 
in particular where you may find 
difficulties:

1 where your family members 
disagree with what should happen 
to you;

2 where it is hard to show your 
partner is your de facto and/
or someone who can make the 
decision;

3 where a doctor is able to provide 
surgery for you which is desirable 
but not essential. In an emergency, 
a doctor is able to operate on 
you without asking for consent 
but, where the situation is not an 
emergency but surgery would make 
you more comfortable, a doctor 
will not have the required consent 
to operate. If a doctor operates 
on you without your consent it 
could technically be classified as an 
assault; and

4 where a prudent doctor refuses to 
take your instruction because you 
do not have an Appointment of 
Enduring Guardian.

Who should I appoint as my guardian?

You can appoint anyone over the age 
of 18 years to be your Guardian so 
long as that person is not receiving 
a fee for providing you with medical 
care or accommodation. You should 
appoint someone who knows your 
wishes in relation to your medical care 
and future accommodation. You should 
be able to trust that person and have 
the confidence that they will make 
the decision that will be in your best 
interest.

Does the appointment need to be 
witnessed?  

Both the person making the 
appointment and the Guardian need 
to have their signature witnessed by 
an eligible witness. An eligible witness 
is defined as a solicitor, a local court 
registrar or certain employees of the 
NSW Public Trustee and Guardian. A 
Justice of the Peace is not authorised to 
witness these signatures.

What if I change my mind after making 
the Appointment of Enduring Guardian?  

You can always revoke the appointment 
after the appointment has been made, 
so long as you have mental capacity.

Where can I get more information? How 
do I make an Appointment of Enduring 
Guardian?

Contact Seton Family Lawyers 
on 02 4397 4797 or 
hello@setonfamily.law and one of our 
solicitors can answer your questions 
and prepare your Appointment of 
Enduring Guardian for you.
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